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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
AYTORNEY GRNERAL

Honorable Orville S, Carpenter
Chairman and Executive Diredtor

Texas Unemployment Coupansation Comaission
Austin, Texas

Dear 8ir:
Ret s (1)
' Lrticlo
tated
Btatytes, 1939, applies
herginafter mentioned
fitydtions, and, the time
5§ plieutiun of the said
ofis of the Article, if
We rotelye sttar Of *ovumher 21, 1939, re-
esting cur opini 2 the apfltoation of uhsoetiona
?1) and (L), =d : e §221b.17, Yernonts Anno~
tated Civil Stlt& eB\t0 the following fast situationn whieh
we quobe pollowss

B e e stook of the Z Corpora~

g she forty-rirst week of 1938, M

porations esich has five persons in em-
12 the galenday {ear 1938, wWill M

opporationg Deosme omployers by virtue

potion 159(r) (4}, snd, if so, at what time?

imBume that ¥ Corporation had efght individuale
in employment 4quring the first ninetesh weeks of

1938, and that 2 Corporation hed three individuels in
cuployment during the whole of the year 1938,
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During the nineteenth week of 1938, A aoquires
the atock of the Z Corporation, and ¥ Corpora-
tion reduces the number of individuals in its
emfloyment to five and continnes during the re-
maining weeks of the year with five individuals
in its enrloyment. Do M and Z Corrorations be-
come subjlect enployers by virtue of Seetion 19(f)
{(,), and, if so0, when?®

Subsection (1) and {4} of section {f)} of the Toxas
Unemployment Comrensation Act, same beilng Article 5221b-17,
surTra, reade, in part, as follows:

"(f) 'Eaployer' means

(1) Any employing unit which for some por=
tion of a day but not necessarily simultanecusly,
in cach of twenty (20} different weeks, whether
or not such woeks are or were consecutive, within
elther the current or the grenading calendar yeoar,
has or had in employment eight (8) or more indi-
viduals {irrespecotive of whether the same indi-
viduals are or were employed in each auch day)}

"(4) Any employment unit which together with
ons or more other employing units, ls owned or con~
trolled {by legally enforceable means or otherwise)
direotly or indirsctly by the same interest, or
whieh owns or aontyols one or mors other smploying
units (by legally enforoeable means or otherwisef,
and which, if trsated as = single unit with such
other employing unit, would he an employer under
paragraph (1) of this gudbseotion; . . ."

In the firat faot situation mentioned in your let-
ter, it is clear that eqeh corporation is an "employing uwnit®
within subsectiones {1} and (4) of medtion {r)} of Artiele
5221b=17, eupra. An employing unit 4im defrined in section
{e) of Artiecle 5221-h~17, as follows:

*t¥yploying unit' means any individual or
tyre of organization, inoluding any . .. COrpor=
ation, . . . which has or subsgequent to January
1, 1936, had in its employ cne or more indi-
viduals perforaing servisces for it within this
State.”
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In subsection (L), supra, we rind that two or
more enmrloying units are to be treated as one if they are
ownced or cantrolled Ly the same interest, The two cor-
porations mentioned in your rirst fact situation, are
owned or controlled by the same interest and together have
eight (8) or zore individuals in their employrent,

Under the provisions of subseotion (1) of seetion
(f) of Article 5221b-17, we find that the eight (8) or more
employeeg rust have heen employed for some portion of a day
but not necessarily simultancously, in each of twenty (20)
different weexs, whether or not such weeks are or were oone
secutive, within either the current or rreceding year,

In applying tle above paragraph to your first faot
sidtuation, we are of the opinion tnat it is necessary for
the two corporations, together, to have the efght (8) or
more individuals in their employment for a period of twenty
{20) weeks, in the manner as gpecified in said sudsection
{1), beginning from the time they were owned or oontrolled
by the seme intereat and not prior to that time,

Subseotion (1) of section (f) provides that the
twenty (20) weeks of employment are those "within either
the current or preceding calendar year." We oonstrue this
provision to mean twenty {20} weeks wholly within the cur-
rent or the preceding year. S5Since there are not twenty (20)
weeks remaining in the year 1938 (subsequent to the forty-
rirst week), we conolude that the two corporations mentioned
in your first fact situation are liable for taxes under the
Texas Unemployment Compensation Act after the termination of
the twentieth (20th) week of 1939, mssuming that there are
eight (8) or more individuals employed for a part of each of
the said twenty (20) weaks.

In answering the.questions raised in your seaond
fact situation, we coneclude that the two corporations ococme
within subseetions (1) and {4) of seoction (r), Artiecle
5221bel7:and are liahlf for taxes under saié Artiole on the
termination of twenty (2
(19th} week of 1938, This would make the two mentioned core
porations liable for sald taxes at the termination of the
thirty=ninth (39th) week of 1938 in the same mennsr and for

352

0) weeks subsequent to the nineteenth
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the same reapons as set out in the rirst fact situation.

#e wish to call your attention to the fact that
there is 8 variancae between the numbers of the seations of
Article 5221h, Vernon's Annotated Civil 3tatutes and the
nunhered Sections roferred to in your letter. e have
uged the numbers as sot out in Vernon's Annotated Civil
Statutes, '

Trusting that this is the information desired, we
remain

Yours very truly

ATTORNEY GFXNERAL OF TEXAS

By eaé%‘***’/éz Ef%kAA*;

GClenn R, lewis
Asgistant

?ébéﬁ,am

Lee Shoptaw

By

131 im
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